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al{ anf zr 3r4ta mg ariats rra 4atit a za arr_ sf zrmRerf fa
Tg Tr r@rant at r4ha zn g+terr 34ea wgd aat ?]

Any person aggrieved by this Order-In-Appeal may file an appeal orrevision application, as the
one may be against such order, to the appropriate authority in the following way :

0 Revision application to Government of India:

(1) 3€ta 5ql4a rca 3rf@fr, 1994 cJfl' tfRf rn ~~ ~ i=f11=fC'1T cfi GfR #~ tfRf ¢1
\JCf-t!Rf a qer qg 3irfa gateru raa ref) fa, nva fl-<cbl-<, fc1m ½?llW-l, m
fan, aft if6ra, #ta tua, ira rf, { feet : 110001 at al srft a1Reg [

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :

(ii) ~ -i:rrc;r cJfl' mR=r ma ura ?Rt z4far mm faoerm za 37I alaTa zq
fa4t +rogrIrqrosrrma a ua g; mf i, zr fas4t asrnz zn rwsr ark as fcptfr
ra u fa#t moern 'st ma #6t 4au a ha g{ st I .

(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
tory or from one warehouse to another during the course of processing of the. goods in a
r in storage whether in a factory or in a warehouse.
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and # as fat lg zn gag i fufRa Ta w ua a ffut sq3ht zyca aa
~ -qx '3(lltc;➔~ cB" ftirc cB" ~ if \JJl" ~ cB" ~ fa,4t , zugs Raffa et

(A)

(B)

In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

af? gen r 4rat fag fa a+a a are (ur zn per ii) frmm TTPm 11m ~ IDI

In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

~ '3c'l!lc;.-J cBl° 3area gen # gar a fg it spl if mru at nu{ k shh ha or?gr
Gil sea err vi fzu al RI cB ~- 3Nlc1 cB" rt fa atq u u rz fcrrrr
3re)fra (i.2) 1998 tITTT 109 m~~ Tf1Z if I

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

(1) ita snra zca (r@Ga) Parat, 2001 cfi ~ 9 cfi 3Rl1'@ RlPif4tc ~~~-8 "Ff 0
'c;T ~ if. ~ 3nzyr cB" m 3nzyr ~ ~ "ff m-;:, 1=fff-l" cf) '½"1a-<~c1-3nzyr 'C!cf ~ ·· ·
37ant at a1-t Reif a arr fr 3naaa TTr>m un7 a1Reg [a# arr arar z.qr gar gff
cB" 3IBlfu tITTT 35-~ if Rtllfu:r cffr cB" 1fIBR aq # are €)on-6 arar at m ft ehf
aRe
The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as presc::ribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) Rf@ca 3m4at a mer sf vicara va ara qt ata aa zlit a?1 2oo/-#la
:r@R cBl° ~ ~ "'5fITT fi C"!l .-Jan gq al a cnar st c'IT 1000 / - cBl' tBR-r~ cBl' ~ I

The revision application shall be accompanied by a fee of Rs.200/- where the amount Q
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

flt zren, tu Gara zrca vi a az 34lRlu naferau qf 3n4la .
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(«) a4tu qr4a zgca srf@enfu, 1944 cBl° tITTT 35--m/35-~ cfi 3Rl1'@:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(an) saa~fa qRb 2 (1)a i sag sr4er # 3rara #t 3rql, arflit a m i v@ht zyca,
b€tu Gara zrec vi araz 3r@tu naff@au(Rrec) at fa 2fr f)feat, 3;srara
# 2" 41al, sg41] i4ad1 , 3/lat ,fruaF, 3&4Islaaooo4

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2
nd

Floor,Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad : 380004. in case of appeals
er than as mentioned in para-2(i) (a) above.
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(c)
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty/ demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf@ sa 3mgr i as{ pa shsii at ragz at rel p oil a fry #l at :rmR
jar imr fas urr afeg sr re ±lg; ft f far uet arf m fer
zronrferf 3q)8)a urn,f@rau at va 3r4la zn 84ta #al '< cBl" ~~ fcn-m \jf@"f -g I

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) rljjlJIC'ilJ ~~ 1970 Lf~ cITT ~-1 cfi 3iafa fe,ff fag 3rar sa
3re4ea n pert zrenfenf fa If@ant3mg #irt t va ufu .6.so ha
cbl.-lJlllle>ilJ ~ Rc}?c W1T m.=iT ~ I

0 One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.·

(5) sa 3it iaf@a Tai at A zj ?I 0 1 ~ ~ RlJliT cITT 3jk sft eza 3naffa f0u \jf@"f 6 \iil'
#m zrea, #tu sara zrc vi ara or@h#tr nraf@raw (luff@@) fr, 1982 ffer

0

Attention is invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. ·

2w #tr zrca, r sgla zgca vi @ara 3r4)#r +nurferaur(Rre),
>1'@3fCfrc;rr cfi ~ # cbcict.JJ.Jill(Demand) {[cf cf6(Penalty) cfJT 10% tJ9 \JIJ:JT ~
3rfarf ? zreifh, sf@rasaa pa 'GfJ.JT 10~~t !(Section 35 F of the Central
Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

a4ju3«a yea 3ittarsb 3iafa, snfreagt "a4anat 'J.J11T"(Du1.y Demanded)
a. Section) &is 1uphaafufRauft,
gs fureaha#feea)fr,
a r@z3fez fii aRuhaa 2aft.

> aqasar 'iRa srf ? use ya \if1fr #$tgear i}, erft tfReaa hf@u qa ra sar -~ lflff
3!;>.

For an appeal to be filed before the CESTAT, 10% of the Duty & J=?.enalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994}

Under Central Excise and Service Tax, "Duty demanded" shall include:
(iv) amount determined under Section 11 D;
(v) amount of erroneous Cenvat Credit taken;
(vi) amount payable under Rule 6 of the Cenvat Credit Ru[es.

zr 3/7r# uR srfhe u@ruth rrraeipres srrar res ur au R@ala gt at it fagTg yes#1o%
4Igrr w it szibaaaus R4a1fa staaavs ks1omaru alsrwad?1

of above, an appeal against this order shall lie before the Tribunal on payment of
uty demanded where duty or duty and penalty are in dispute, or penalty, where
is in dispute."
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Central Warehousing

Corporation, Regional Office, Opposite Unnati Vidhyalaya, Laxmi Char Rasta,

Paldi, Ahmedabad - 380 007 (hereinafter referred to as the "appellant")

against Order in Original No. WS07/O&A/OIO-43/AC/RAG/ 2021 ·22 dated

12.01.2022 [hereinafter referred to as the "impugned order] passed by the

Assistant Commissioner, CGST, Division· VII, Commissionerate ' Ahmedabad

South [hereinafter referred to as "adjudicating authority].

2. · Briefly stated, the facts of the case are that the appellant were holding

Service Tax Registration No. AAAC1206DST007 and engaged in providing

Storage and Warehousing Service, Cargo Handling Service etc. During the

course of EA-2000 audit of the records of the appellant, by the officers of CGST Q
Audit Commissionerate, Ahmedabad, for the period from F.Y. 2013-14 to F.Y.

2017-18 (up to June, 2017), it was observed that the appellant had wrongly

utilized cenvat credit of 2% Education Cess (EC) and 1% Secondary and Higher

Education Cess (SHEC) for payment of service tax. As per Rule 3 ofthe Cenvat

Credit Rules, 2004 (hereinafter referred to as the CCR, 2004), the credit of EC

and SHEC can be used only for payment of EC and SHEC. However, it

appeared that the appellant had wrongly utilized the EC amounting to

Rs.1,93,031/- and SHEC amounting to Rs.79,041/- for payment of service tax

amounting to Rs.2,72,482/-. It further appeared that in terms of Notification

No. 22/2015-CE dated 29.10.2015, cenvat credit in respect of EC and SHEC 0
relating to inputs or capital goods received on or after 01.06.2015 · can be

utilized for payment of service tax on any output service. On being pointed out

by the Audit, the appellant did not agree with the audit observation.

2.1 Therefore, the appellant was issued Show Cause Notice bearing No.

61/2018-19 dated 01.03.2019 from F.No. VI/1B)-126/C-IVIAP-25/Ahmd/2018
19 wherein it was proposed to :

A. Demand and recover the service tax amounting to Rs.2,72,432/- under

the proviso to Section 73 of the Finance Act, 1994 along with interest

under Section 75 of the Finance Act, 1994.

B. Impose penalty under Section 78 of the Finance Act, 1994.
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3. The SCN was adjudicated vide the impugned order wherein '

a) The demand of service tax amounting to Rs.2, 72,432/- was confirmed.

b) Interest was ordered to be recovered under Section 75 ofthe Finance Act,

1994.

c) Penalty amounting to Rs.2, 72,432/- was imposed under Section 78 of the

Finance Act, 1994.

4. Being aggrieved with the impugned order, the appellant have filed the

present appeal on the following grounds :

1. The adjudicating authority erred in law in contending that credit of Cess

can be utilized for payment of Cess as per Rule 3 and failed to appreciate

0 that there was no bar or prohibition in Rule 3 so as to restrict utilization

of Cess for payment of service tax.

11. The adjudicating authority erred in relying upon the amendment made

by way of Notification No. 22/2015-CE dated 29.10.2015, which is an

enabling amendment and not prohibitory amendment. Nowhere in the

Notification, it was prohibited to allow utilization of credit of Cess for

payment of service tax.

111. The adjudicating authority erred in law in relying upon the decision of

the Hon'ble High Court in the context of the present case.

1v. Depriving them from utilizing the balance credit of Cess is in violation

0 of the Constitution of India, more particularly Article 300A.

v. They had rightly utilized the balance of credit available in service tax for

payment of service tax. The adjudicating authority failed to appreciate

that the cause of action involved in the Notice was not the transfer of

credit from Cess to Service Tax but the utilization of credit available in

service tax which was transferred from Cess. Hence, the adjudicating

authority travelled beyond his jurisdiction in demanding recovery of

service tax under Section 73 ().

v. The Notice was barred by limitation ofnormal period in terms of Section

73 (1) of the Act and the extended period was neither invoked in the

Notice nor was it invokable.

rsonal Hearing in the case was held on 10.02.2023. Shri Rahul Patel,

ed Accountant, appeared on behalf of appellant for the hearing. He
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reiterated the submissions made in the appeal memorandum. He submitted a

written submission during hearirig and stated that they had not utilized the

credit as they had sufficient balance in their ST-3/Cenvat Account. He stated

that he would submit a recent judgment of Hon'ble Tribunal as additional

written submission.

6. In the additional written submission filed on 10.02.2023, the appellant

contended, inter alia, that '

► If the returns filed by them for the period from April, 2015 to September,

2015 are verified, it indicates that the balance of credit of Cess was

transferred by them to the balance of service tax credit in the month of

July, 2015. Copies of the returns are submitted.

)> Moreover, it can be seen that they had sufficient balance of cenvat credit

of service tax, exceeding Rs.2,72,432/-, at all times subsequent to the

transfer of the balance of Cess. This implies that the credit of Cess, so

transferred to service tax credit, was never utilized for payment of

service tax and as a fortiori there was no short payment of service tax

during the period involved.

»» The Notice ought to have been issued under Rule 14 of the CCR, 2004

read with Section 73 (1) of the Finance Act, 1994. Therefore, the Notice

and the impugned order are illegal and fails to survive the powers

conferred under Section 73 (1) o£ the Act.

► Transfer of balance credit of Cess to service tax credit for utilization O
against payment of service tax is not contrary to the provisions ofRule 3

ofthe CCR, 2004. Sub-rule (1) ofRule 3 defines Cenvat Credit to included

EC and SHEC. Sub-rule 4 of Rule 3 allows utilization of what is defined

as cenvat credit for payment of service tax.

>> Notification No. 22/2015-CE (NT) as well as amended sub-rule (7) ofRule

3 does not curtail the scheme of cenvat credit contemplated in sub-rule
1).

»» The Notice was issued invoking the extended period of limitation which

is not available. All the facts of having transferred the balance credit of

Cess to service tax credit was duly reported in the ST-3 for the period
involved.

0



7

F No.GAPPL/COM/STP/1420/2022

>» They are a Public Sector Undertaking and it is settled position of law

that the charges contemplated in proviso to sub-section (1) of Section 73

and Section 78 are not available unless strongly and vehemently provide

otherwise by the Revenue. In the instant case the larger period of

limitation has been invoked without any plausible reason and

corroborative evidences.

► Reliance is placed upon the judgment in the case ofVishakapattnam Port

Trust Vs. CCE - 2019 27) G8TL 244 (Ti.-Hyd.); UP State Food and

Essential Commodities Corpn. Ltd. Vs. CCE - 2019 (31) GSTL 97 (Tri.

All.) and Commissioner of CGST Vs. Commandant- 2019 24) GSTL 232

(Tri.-Del.).

}> As the demands confirmed by the impugned order are not tenable, the

Q demand of interest also fails.

► As the transferred credit of Cess was not utilized for payment of service

tax, there was no short payment of service tax. Therefore, the question

of demanding interest and penalty does not arise.

7. I have gone through the facts of the case, submissions made in the

Appeal Memorandum, the submissions made at the time of personal hearing,

the additional written submissions and the materials available on records. The

issue before me for decision is whether the impugned order passed by the

adjudicating authority confirming the demand of service tax amounting to

0 Rs.2, 72,432/-, in the facts and circumstances of the case, is legal and proper or

otherwise. The dispute pertains to the period FY. 2015-16.

8. It is observed from the materials available on record that the appellant

had transferred the cenvat credit balance of EC and SHEC to the cenvat credit

balance of service tax. It is the allegation of the department that the appellant

had utilized the cenvat credit of EC and SHEC so transferred for payment of

service tax, which is not permissible. The utilization of EC and SHEC is

governed by the First and Second proviso to Rule 3 (7) (b) of the CCR, 2004,

which are reproduced below '
"PROVIDED that the credit of the education cess on excisable goods and the
education cess on taxable services can be utilised for payment of the education
cess on excisable goods or for the payment of the education cess on taxable
services:?



8

FNo.GAPPL/COM/STP/1420/2022

"PROVIDED FURTHER that the credit of Secondary and Higher Education
cess on excisable goods and the Secondary and Higher Education Cess on
taxable services can be utilised, either for payment ofthe Secondary and Higher
Education cess on excisable goods or for the payment of the Secondary and
Higher Education cess on taxable services;"

8.1 From a plain reading ofthe above provisions oflaw, it is clear that cenvat

credit of EC and SHEC availed in respect of taxable services can be utilized

only for payment of EC and SHEC on output services. However, by virtue of

Notification No. 22/2015-CE NT) dated 29.10.2015, sixth proviso was inserted

in Rule 3 (7) 0) of the CCR, 2004, which reads as :

"PROVIDED ALSO that the credit of Education Cess and Secondary and
Higher Education Cess paid on inputs or capital goods received in the premises
of the provider of output service on or after the 1st day of June, 2015 can be
utilised for payment of service tax on any output service:"

8.2 Consequent to the insertion of the sixth proviso to Rule 3 (7) ) of the

CCR, 2004, cenvat credit of EC and SHEC in respect of the inputs and capital 0
goods recived after 01.06.2015 was allowed to be utilized for payment of service

tax on output services. The implication pf this amendment is that the cenvat

credit in respect of the inputs and capital goods received prior to 01.06.2015 is

not allowed to be utilized for payment of service tax on output service.

8.3 In vew of the above prov1sons of law, the appellant had wrongly

transferred the cenvat credit of EC and SHEC to the credit balance of service

tax and wrongly utilized the same for payment of service tax on output
services.

0
9. The appellant have also contended that the cenvat credit of EC and

SHEC transferred to cenvat credit of service tax was not utilized for payment

of service tax on output services as is evidenced from the fact. that they were

having sufficient balance of cenvat credit for service tax, in excess of

Rs.2, 72,432/-. In support of their contention, the appellant have submitted

copies of their ST-3 returns for the relevant period. I have perused the ST-3

returns filed by the appellant for the period from April to September, 2015 and

October, 2015 to March, 2016 and find that the appellant had shown that the

closing balance of cenvat credit of EC and SHEC was transferred to basic

service tax credit during July, 2015. At the end of September, 2015, the

was having balance of cenvat credit of service amounting to
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Rs.1,01,82,182/- which is more than the demand ofRs.2,72,432/- relating to the

cenvat credit of EC and SHEC transferred to cenvat credit of service tax and

alleged to have been utilized for payment of service tax on output services.

Accordingly, the allegation that the appellant had transferred and utilized the

cenvat credit of EC and SHEC for payment of service tax on output services is
not tenable.

10. The appellant have also raised the issue of limitation and contended that

the ·extended period of limitation is not invokable. In this regard, I find that

the appellant had declared in their ST-3 returns for the period from April, 2015

to September, 2015 that the cenvat credit of EC and SHEC lying in balance is

transferred to basic service tax credit. Therefore, once the appellant had

declared this fact in the ST-3 returns, it is no more open for the department to

allege that the appellant had suppressed the facts and consequently, the

extended period of limitation cannot be invoked for raising demand.

11. In view of the above facts, I set aside the impugned order and allow the

appeal filed by the appellant.

The appeal filed by the appellant stands disposed of in above terms.

0

7-N.Suryanarayanan. Iyer)
Assistant Commissioner (In situ),
CGST Appeals, Ahmedabad.

BY RPAD I SPEED POST
To

Mis. Central Warehousing Corporation,
Regional Office,
Opposite Unnati Vidhyalaya,
Laxmi Char Rasta,
Paldi, Ahmedabad - 380 007

,
{· •o-1520-2%}

· i]>u-» 02
Akhilesh Kumar ) •.

Commissioner (Appeals)
Date: 16.02.2028.

Appellant
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The Assistant Commissioner,
CGST, Division- VII,
Commissionerate : Ahmedabad South.

Respondent

a via;
.'.ra p

<;!!.

Copy to:
I. The Chief Commissioner, Central GST, Ahmedabad Zone.
2. The Principal Commissioner, CGST, Ahmedabad South.
3. The Assistant Commissioner HQ System), CGT, Ahmedabad South.
fer uploading the OIA)

i.XGuard File.
5. P.A. File.


